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b. Each time You distribute or publicly digitally perform a Derivative Work, Licensor 
offers to the recipient a licence to the original Work on the same terms and conditions as 
the licence granted to You under this Licence. 

c. If any provision of this Licence is invalid or unenforceable under applicable law, it 
shall not affect the validity or enforceability of the remainder of the terms of this Licence, 
and without further action by the parties to this agreement, such provision shall be 
reformed to the minimum extent necessary to make such provision valid and enforceable. 

d. No term or provision of this Licence shall be deemed waived and no breach 
consented to unless such waiver or consent shall be in writing and signed by the party to 
be charged with such waiver or consent, 

e. This Licence constitutes the entire agreement between the parties with respect to 
the Work licensed here. There are no understandings, agreements or representations with 
respect to the Work not specified here. Licensor shall not be bound by any additional 
provisions that may appear in any communication from You. This Licence may not be 
modified without the mutual written agreement of the Licensor and You. 

f. You must abide the Licence during its term despite the expiry, initial invalidity or 
later invalidation of any intellectual property rights. 

g. The construction, validity and performance of this Licence shall be governed by 
the laws in force in Canada and, where applicable, those of the province in which the 
Licensor normally resides. 

Creative Commons is not a party to this Licence, and makes no warranty whatsoever in 
connection with the Work. Creative Commons will not be liable to You or any party on any 
legal theory for any damages whatsoever, including without limitation any general, special, 
incidental or consequential damages arising in connection to this licence. 

Notwithstanding the foregoing two (2) sentences, if Creative Commons has expressly 
identified itself as the Licensor hereunder, it shall have all rights and obligations of 
Licensor. 

Except for the limited purpose of indicating to the public that the Work is licensed under 
the CCPL, neither party will use the trademark "Creative Commons" or any related 
trademark or logo of Creative Commons without the prior written consent of Creative 
Commons. Any permitted use will be in compliance with Creative Commons' then-current 
trademark usage guidelines, as may be published on its website or otherwise made 
available upon request from time to time. 

Creative Commons may be contacted at http://creativecommons.org/. 
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Foreword 



The practice of law has long been interdisciplinary. Rumpole of the Old Bail- 
ey knew all about typewriters and bloodstains, and was no doubt the one to 
brief if "The Case of the Bloodstained Typewriter" ever came along. Lawyers 
who, on starting, know nothing of medicine or forensics have to become in- 
stant experts when they get their first big personal injury or criminal case. 
They can only hope and pray that, if it comes to court, they will get a judge 
whose abilities to absorb science transcend that explosion in the school lab. 

Interdisciplinarity — a commendable concept but an ugly word — can 
occur only where there is a discipline to be “inter-" with. Intellectual prop- 
erty is a relative newcomer in these stakes compared with, say, torts or crim- 
inal law or contracts or land law. Yet IP has always been interdisciplinary 
because the fields it deals with involve technology and the arts, and the 
interests in them that need nurturing, managing, and reconciling as their 
products go public. 

As a field in its own right, however, IP for long remained underdevel- 
oped. Since law curricula tend to track the subjects that practising lawyers 
believe are important, the fact there seemed to be few IP lawyers around 
misled scholars to conclude that nothing fertile lay out there for them to 
work on. Economists and other social scientists woke up earlier. 

It has taken the last couple of generations of legal scholars to catch on 
to the fact that there is a there there. IP's importance to society and the econ- 
omy has become a commonplace, and patents, copyrights, trademarks, de- 
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signs, and information and image rights have become vibrant individual 
academic disciplines, and not just in law. Still, academic practice has been 
slow to realize the full potential of what interdisciplinarity can mean for IP 
law. The solitudes of science and the arts are mirrored by the solitudes of IP 
law and the territories it affects. Polymaths may conduct their own inter- 
disciplinary soliloquies, while more focused scholars may swap shoptalk 
with their soulmates in other university departments. But crosstalk occurs 
less frequently than it could and joint work, while growing, is still the ex- 
ception rather than the norm. 

That is why this volume assembled by Professors Teresa Scassa and Mis- 
trale Goudreau, together with Courtney Doagoo and Madelaine Saginur, 
from the papers at a 2012 University of Ottawa workshop on interdisciplin- 
ary approaches to intellectual property law is so important. The editors did 
not get distracted by defining interdisciplinarity too closely. Instead, acting 
as facilitators, they assembled a group of scholars and practitioners in law 
and the humanities, told them to get interdisciplinary with IP — whatever 
that meant to each of them — and hoped for the best. 

And, as this volume demonstrates, the best can be very good indeed. 

While the authors are mainly Canadian and the subjects they touch on 
are often focused on Canada, the themes are universal and international, as 
old as music and Aboriginal art, as new as the Internet, social media, and 
genetics (yes, what Crick, Watson, and Franklin did still seems to feel "new" 
to some lawyers). Basic issues such as what it means to create, recreate, 
appropriate, invent, discover, copy, free-ride, own, share, and research are 
raised and examined in a variety of contexts — from academic labs and re- 
cording studios to courts, continents, competitive sports, and, of course, 
online — and questions are asked why this or that activity should occur or 
be privileged over another. 

There is discussion of IP law's engagement with other branches of law 
such as jurisprudence, criminology, and human rights. More often the cross- 
over is broader, refreshingly not just with economics or political theory but 
with semiotics, environmentalism, anthropology, communications theory, 
media studies, and more specialized fields such as music theory and film 
adaptation studies. The “other” discipline is typically used to illuminate 
some aspect of IP law — e.g., the thing protected or the scope and terms of 
protection; access, overlap, incentives, or deterrence — to suggest how it 
might be better studied, conceptualized, reordered, or even banished. 
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Some papers focus on reform: who does or should do it, why and how, 
with a view to furthering the public interests that IP laws are ostensibly de- 
signed to foster. Other times the spotlight is on custom, how and why prac- 
tice diverges from formal law, whether convergence matters, and if so in 
which direction movement should occur. The usual suspects naturally pop 
up: Locke, Kant, Marx, Hegel, Jhering, Gramsci, Radzinowicz, Rawls, and a 
bunch of "Bs": Beethoven, Barthes, Bataille, Bourdieu, Benjamin, Bram, and 
Britney (Stoker and Spears, of course). But there are others too like Jungen, 
Castells, Kurosawa, and Godard — even Prometheus and Minerva. And, of 
course, Innis and McLuhan. 

This is an intellectual feast worth savouring and digesting. Anyone with 
even a passing interest in how society and intellectual property interact will 
enjoy sampling these delights. The editors deserve congratulation for their 
enterprise (and their introductory chapter), the contributors one and all for 
their imagination and sometimes even daring. 

Is it too much to hope for a repeat, and soon? 

David Vaver 
Oxford 
MMXIII 
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Adapting Novel into Film 

CAMERON HUTCHISON 



abstract (en): This chapter explores, from an interdisciplinary perspective, 
the right of copyright holders to adapt literary works into film media. From 
debates in other fields of study, certain theories emerge which help to better 
understand the possibility of cinematic adaptation from literary sources. The 
author begins with the counterintuitive idea that there is no essence to any 
given work that is available to be adapted to another medium (constructiv- 
ism). A second school of thought argues that the differences between liter- 
ature and cinema — the written word and the visual image — are too great 
for there to be anything approaching equivalency between the two media 
(adaptation skepticism). Next the author considers the argument that what 
is adapted from book into film is a narrative structure that in only some re- 
spects is amenable to transfer to the film medium (structuralism). The auth- 
or concludes with a brief look at the argument that reading and visualizing 
are inverse cognitive processes that suggest the differences between the two 
media are overstated (cognitive equivalency). After a brief exploration of the 
adaptation right in law, each of these perspectives is addressed. The author 
ultimately sides with the structuralist position and concludes that the legal 
test for infringement has much to gain from this analytical framework. 

resume (fr): Ce chapitre explore, dans une perspective interdisciplinaire, 
le droit des titulaires de droit d'auteur d'adapter leur oeuvre litteraire au 
cinema. Certaines theories, issues de debats provenant d'autres domaines 
d'etude, aident a mieux comprendre les avenues d'adaptation cinemato- 
graphique des ceuvres litterai res. L'auteur debute en explorant I'idee, qui 
va a I'encontre de I'intuition, qu'it n'y a pas, dans une oeuvre donnee, une 
essence prete a etre adaptee a un autre medium (constructivisme). Une 
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deuxieme ecole de pensee soutient que la difference entre la litterature 
et le cinema — le mot ecrit et I'image visuelle — est bien trap grande pour 
qu'il y ait une quelconque equivalence entre les deux medias (scepticisme 
vis-a-vis de I'adaptation). Ensuite, I'auteur considere I'argument selon le- 
quel ce qui est adapte du livre au film est la structure narrative, qui est sus- 
ceptible a certains egards seulement d'etre transferee au medium du film 
(structuralisme). L'auteurconcluten abordant brievement I'argument selon 
lequel lire et voir sont deux processus cognitifs inverses, ce qui peut sugge- 
rer que les differences entre les deux medias sont exagerees (equivalence 
cognitive). Apres un bref survol du droit concernant I'adaptation, chacune 
de ces quatre perspectives est envisagee. L'auteur finalement se rallie a la 
these structuraliste et conclut que le test juridique servant a determiner la 
contrefaqon gagnerait a emprunter de ce cadre analytique. 

A. INTRODUCTION 

The history of cinema is replete with adaptations of novels into film. Indeed, 
it seems that almost every movie made these days is based on a book. Be- 
yond mere commercial opportunism , 1 there is at least something about the 
film medium that lends itself to borrowing from literary sources. The signifi- 
cance of this topic for copyright scholars is that the cinematographic or mov- 
ie right vests with the author of a book (what I will call the adaptation right}. 
Where that right has been at issue, courts have struggled with developing 
a methodology for determining infringement. The enormously complex 
topic of assessing whether there has been a substantial taking from a textual 
medium for adaptation into a visual medium has been oversimplified both 
by legal tests for infringement and the manner in which they are applied. 

The purpose of this short chapter is to explore the topic from extra-legal 
disciplinary perspectives in an effort to highlight some of the shortcomings 
of the law in this area, but also to embark on new ways of thinking about the 
adaptation right. This chapter draws on a field known as adaptation stud- 
ies, which itself borrows liberally from literary criticism, film studies, art 



l Douglas Y’Barbo, "Aesthetic Ambition Versus Commercial Appeal: Adapting Novels to 
Film and the Copyright Law” (1998) 10 St Thomas L Rev 299 at 310 argues that best- 
selling or even popular novels can have a trademark value that can easily translate into 
commercial success for a movie version; Hollywood underwriters of big budget movies 
can be assured of a certain amount of commercial success for the movie version of the 
latest novel from John Grisham or Tom Clancy. 
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philosophy, and media studies. From debates within and across these fields, 
certain theories emerge which help to better understand the possibility of 
cinematic adaptation from literary sources (if indeed it is possible at all). 2 We 
will begin with the counterintuitive idea that there is no essence to any given 
work that is available to be adapted to another medium (constructivism). A 
second school of thought argues that the differences between literature and 
cinema — the written word and the visual image — are too great for there to 
be anything approaching equivalency between the two media (adaptation 
skepticism). Next we consider the argument that what is adapted from book 
into film is a narrative structure that, in some respects but not others, is 
amenable to transfer to the film medium (structuralism). We will conclude 
with a brief look at the argument that reading and visualizing are inverse 
cognitive processes that might suggest the differences between the two 
media are overstated (cognitive equivalency) . After a brief exploration of the 
law of the adaptation right, each of these four perspectives will be addressed. 
I ultimately side with the structuralist position and conclude that the legal 
test for infringement has much to gain from this analytical framework. 



B. LEGAL PERSPECTIVES 

Copyright offers exclusive rights to an author who creates an original artistic, 
literary, musical, or dramatic work. 3 The term original has been interpreted 
by the Supreme Court of Canada to mean that the work must demonstrate 
the author's "skill and judgment.” 4 A work created in one medium can be 
afforded copyright protection when adapted into another medium. Thus, 
section 3 of the Copyright Act 5 gives the owner of a copyright "the sole right 



2 Constructivism and structuralism are well known schools of thought, whereas adapta- 
tion skepticism and cognitive equivalency are names I have created. Moreover, these 
theories are presented in stark terms and do not reflect the many variants thereof. Final- 
ly, the authors I cite in this paper sometimes belong to more than one school of thought. 
Bluestone and McFarlane, for example, are both adaptation skeptics and structuralists; 
however, because the latter elaborated a structuralist methodology while the former 
emphasized the problems of adaptation, they were categorized accordingly. 

3 Copyright Act, RSC 1985, c C-42, s 2 (the scope of covered works is broad) [definitions] ; see 
CCH Canadian Ltd v Law Society of Upper Canada, 2004 SCC 13 at para 8 [CCH]. Further- 
more, for copyright to subsist, the work must be fixated in a tangible form. 

4 CCH, ibid at para 16; see Cameron Hutchison "Insights from Psychology for Copyright’s 
Originality Doctrine" (2012) 52 IDEA 101 for a discussion of the skill and judgment stan- 
dard from a psychological perspective. 

5 Copyright Act, above note 3 , s 3 - 



